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Advantages of Court's Power to Direct Verdict. — In justifying the 
action of the trial judge in directing a verdict for the defendant in an action 
against a railroad company for personal injuries to a brakeman, Purnell, J., in 
Lush v. Kimball (U. S. Circ. App., 4th Circ, Nov., 1900), said : 

" There is a constant effort in actions for damages, especially against corpora- 
tions, to have questions of law, science and art — questions which it requires years 
of training and experience to properly solve — submitted to juries, many members 
of which have not had the opportunity to even consider. When against railroads, 
questions of civil and mechanical engineering, tests of machinery, effect of steam 
and complicated appliances of which many jurors called into the jury box, proba- 
bly for the first time, in many cases from a rural district where the hum of ma- 
chinery and the music of the looms are never heard, are as uninformed as was the 
old lady who, upon hearing the pumping of the air brake for the first time, in the 
goodness of her heart, imagined and remarked that the poor engine was ' so tired.' ' ' 

And in the same opinion : 

"Plaintiff's intestate, like many others, was an unfortunate victim of risks he 
assumed in accepting extra hazardous employment. Similar accidents frequently 
occur, and of men in such positions it may more truly than of any others be said 
in the midst of life they are in death." 



Insurance on the Life of Murdered Insured. — Where a certificate, in 
a mutual benefit society, is made payable to a third party, as beneficiary, who 
afterwards feloniously causes the death of the insured, can his or her administra- 
tor recover the benefits provided in the certificate ? 

This was the question debated in Schmidt v. Northern Life Association, 83 X. W. 
800, and it was held that the murderess (State v. Behrens, 79 N. W. 387) forfeited 
all her rights under the certificate, and that neither her children (nor her assignee 
receiving an assignment of the certificate after the death of the insured) can 
recover thereon. 

The unbroken voice of authority, said the court, is to the effect that a beneficiary, 
who murders the insured, forfeits his or her rights thereunder. The court even 
went so far as to say that had the certificate contained a provision that the benefits 
would be paid, even if the beneficiary takes the life of the insured, it would 
clearly be opposed to public policy, and would not be enforced. 

But, as to the remedy of the administrator, to recover for whom it may concern, 
it was held that the interest in the policy was not destroyed, and the Iowa Court 
followed the celebrated Maybrick case, Cleaver v. Association, (1892), 1 Q. B. 147, 
where it was held that the beneficiary, Mrs. Maybrick, could not recover, but 
the husband's administrator could. In the case under consideration, there was 
no provision in the certificate, that it should be forfeited in case the insured was 
murdered. 

The readers of the Reporter, interested in these questions, may, with profit, 
read the following cases : Insurance Oo.y. Armstrong, 117 U. S. 591, 6 Sup. Ct. 877, 
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29 L. Ed. 997 ; Association Co. v. Palmer, 25 Beav. 605 ; Schreiner v. High Court, 
35 111, App. 576. See, also, as somewhat in point, Moore v. Woolsey, 4 El. & Bl. 
243 ; Barnes v. Insurance Co. (Iowa) 64 N. W. 628 ; Society v. BoUand, 4 Bligh 
N. S.) 194; Insurance Co. v. ONeiM,, 21 Neb. 548, 32 N. W. 581; Bitter v. In- 
surance Co., 169 U. 8. 139, 18 Sup. Ct. 302, 42 L. Ed. 693 ; Hatch v. Insurance Co., 
120 Mass. 550. — National Corporation Beporter. 



Personal Flavor to Appel ate Opinions. — We think the day will come 
when it will be regarded as a matter of the gravest impropriety to couple any 
individual of personal 'prominence or authority with an opinion handed down by 
an appellate tribunal. 

A Court of Appeals is composed of a number of judges. They are one court. 
It is designed that the collective judgment of this body of men shall be essential 
to a decision. If they are only individuals independent of, and irresponsible for, 
any opinion which the individual does not himself prepare, then it is not the 
judgment of a court, and is of no more value than the judgment of the Circuit 
Court which it overrules or affirms. 

It has come to be the rule that when an opinion is handed down by the Ap- 
pellate Court the first inquiry of those interested is : " Who rendered that opinion ? " 
as if it were an individual opinion ; as if it had only the weight of the personal 
quantity involved. 

And, indeed, that seems to be about the size of it ! 

The Appellate Court is either a court, or it is not a court. If it is a court, 
then the individuality of the several members of which it is composed is merged 
and swallowed up in the unity of the organization. The individual members have 
no right to speak as a court, or to masquerade as a court in the matter of render- 
ing opinions. 

If it is a court, then the president of the court ought to hand down all the 
opinions of the court as official utterances of the official body. They should not 
have any flavor of personality. They should not carry any special credit or dis- 
credit to any individual of the court. If any individual member does not concur, 
he has (probably) a right to dissent, but to dissent as an individual, and his dis- 
senting opinion has all the authority which any individual opinion of a member 
of the court has, to-wit : no more than the individual opinion of any attorney of 
a country bar has. It is not official. It is not binding on anybody. It is not an 
utterance of the court. When an individual member of the court wants to dissent 
from the court he has that privilege and it carries no binding authority, and 
when he renders an individual opinion, although not in dissent, it ought to carry 
no more authority. 

If this obliteration of the personal feature in opinions were enforced, we would 
have more careful opinions ; more considerate and judicial in their language and 
make-up ; and received with more respect and weight by suitors and the public 
for whom they are intended. 

This custom of rendering personal opinions from the appellate bench has come 
to be a pronounced evil, impairing the dignity and authority of our highest court, 
and ought to be stopped. — West Virginia Bar. 
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Judicial Salaries. — A list of the salaries of the judges of the higher courts 
in the various States of the Union, compiled by Mr. C. D. Merrick of West Vir- 
ginia, is interesting. Leaving on one side the judges of the Supreme Court of 
New York in New York County, who receive $17,500 annually, and the Brooklyn 
judges, who receive $14,000, the highest salaries are paid to the judges of the 
Supreme Court of the United States and the Court of Appeals of New York, who 
receive $10,000, with $500 more for the chief justices. New Jersey gives her 
chancellor and judges a salary of $10,000. Perpsylvania's supreme judges receive 
$8,000, the chief justice $8,500. Michigan pays her supreme judges $7,000 ; 
Massachusetts $6,500, with $500 more for the chief justice. California's supreme 
judges get $6,000 ; Ehode Island's $5,500. Four States consider $5,000 enough to 
pay their highest judges — Colorado, Illinois, Kentucky, and Minnesota. Nevada 
and Indiana allow them $4,500. $4,000 is the salary in Connecticut, Iowa, Mon- 
tana, North Dakota, Ohio, Texas, and Washington. In Alabama, Arkansas, 
Georgia, Delaware, Florida, Maine, Maryland, Mississippi, New Hampshire, 
Oregon and Tennessee the salaries range from $3,800 to $3,000. Below the $3,000 
line fall the incomes of the judges in Idaho, Kansas, Nebraska, North Carolina, 
South Carolina, South Dakota, Utah, Vermont, Virginia [in Virginia the 
salary is $3,000 — Ed. Va. Law Reg.], West Virginia, and Wyoming. It 
thus appears that the salaries are highest in the great commercial States of 
the East and the upper Mississippi Valley, and are least in the Southern and 
extreme Western States — except California. These salaries, perhaps, furnish a 
fair idea of what is considered a good average income for a lawyer in leading 
practice in their respective sections, though of course other circumstances must 
be taken into account. Among such circumstances are the dignity and permanence 
of the judicial office, for it is the rule to re-elect judges who perform their duties 
with care and ability ; the impoverished condition of many of our commonwealths ; 
and the influence of a narrow rural spirit upon the State legislatures. In all the 
States, of course, lawyers are to be found who have incomes greatly exceeding 
those paid to the judges, but these men must be considered as exceptions. It is 
noteworthy that at the present time, under the influence of a general prosperity, 
there is in several States a movement to increase the salaries of the judges. Last 
year such movements failed with respect to the Federal judiciary and in certain 
States. We hope they will be more successful during the present season of law- 
making. — Law Notes. 

Unsafe Eeliance on Becords or Title. — The uncertainty and risk of re- 
liance upon records of title is sharply illustrated in the recent remarkable case of 
Marden v. Dorthy, 160 N. Y. 39, 46 L. E. A. 694. One who, by the records of 
title, clearly appeared to be the owner of land, obtained a loan and gave a mort- 
gage on the property, when the recorded instrument which purported to be a con- 
veyance to him, and which bore the genuine signature of the nominal grantor 
and also of a notary public, was in fact void because obtained by some trick or 
fraud, and without any intent to execute it as a deed. The court held that, not- 
withstanding the apparent title of the mortgagor shown by the records, on the 
faith of which the money was loaned, yet, as the apparent title was not real, 
the record thereof was no protection, and the mortgage based thereon was void. 
The recording law was denied any application to a forged or fraudulent instrument. 
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This decision does not greatly increase the risk of reliance upon records, since 
it merely applies to the unusual case of a false deed with a genuine signature ob- 
tained by fraud the rule applicable to deeds with forged signatures. But it 
emphasizes the danger of concealed flaws in apparently perfect record titles. 
Many people, including some lawyers, appear to suppose that the records can 
usually be relied ou to show with exact certainty who are the owners of real prop- 
erty. But this has nearly always been an impossibility. For instance, when the 
former owner of property has died without a will, the records do not, and cannot, 
show who the present owner may be. Even a probate of heirship provided for 
by such laws as that of New York furnishes only a presumption which is not 
conclusive. A concealed marriage of a property owner who is supposed to be un- 
married may encumber a title obtained from him with unsuspected dower rights. 
Title obtained from the supposed heirs of a landowner, who were born and reared 
in his home, may be defeated by proof that they are children of a void marriage, 
and that some previously unheard-of heir by an early but secret marriage is the 
true owner. The facts of family relationship are necessary links in the chain of 
nearly every title, but they are necessarily unsusceptible of being proved by the 
records. Add to the uncertainties of this kind those that arise from the possibili- 
ties of forgery and fraud, and it can readily be seen that the record title of land 
is very far from being a sure reliance, hortunately the probabilities of these 
concealed flaws in title are much less than the possibilities. Loss from reliance 
on the records is unusual, yet the risks ought to be fully understood. — Case avd 
Comment. 



The Disseises Requisite to Support Ejectment. — In a recent case the 
defendant, a street railway company, without any legal authority, put its tracks on 
a highway over the plaintiff's land. In a former suit, two years after the road 
was in operation, the plaintiff sought a mandatory injunction to have the tracks 
removed. On equitable grounds the injunction was refused, though the defend- 
ant's trespass was admitted. The plaintiff now plants himself firmly on his legal 
right, and brings an action of ejectment. The court refuses to allow the action on 
two grounds : First, that as the plaintiff' was never entitled to the possession of the 
soil in the highway, he cannot be said to have been excluded or disseised ; and, 
second, that the defendant's act was merely the illegal or excessive user of an 
admitted easement of public travel, which would only give a right in trespass for 
damages. Becker v. Lebanon etc. St. Ry. Co., 46 Atl. Rep. 1096 (Pa. ) The first 
objection is contrary to the usual doctrine in regard to public rights of way. The 
general rule is that the owner of the fee of a higiiway is entitled to protect his 
rights by every species of action and remedy which would be open to him if his 
land were disincumbered of the way. Angel on Highways, sec. 519 ; Thomas v. 
Hunt, 134 Mo. 392. The plaintiff has a right to have his land restored subject to 
the public easement ; the mere fact that absolute possession cannot be restored is 
immaterial. The second ground on which the court relies raises the question as 
to whether or not a street railway company in laying its tracks on a public way 
can be said to disseise the owner of the fee in such a sense as to allow the action 
of ejectment. It must be admitted that a railroad assumes a right in the nature 
of a right of way. There is no claim of freehold, and the passing of trains is only 
occasional, like the passing of teams over a highway. It differs, however, from 
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the ordinary right of way in that a permanent structure is put upon the servient 
tenement, and the nature of the user totally excludes the owner from a part of his 
land. Instances exactly similar to the principal case have arisen concerning 
steam railroad tracks laid without authority along a street. It has generally been 
held that the owner of the fee of the street can maintain ejectment, the acts of the 
railroad being considered a sufficient ouster to support the action. Carpenter v. 
Oswego etc. B. B., 24 N. Y. 655. As regards the nature of the ouster requisite in 
ejectment it is almost impossible to frame an exact rule, the authorities vary so in 
different jurisdictions. It might be suggested as a test that the ouster must be a 
permanent trespass, of a kind to substantially exclude the owner from a part of 
his fee. Ejectment has been allowed, however, for the projection of eaves, roof, 
and walls. Murphy v. Bolger, 60 Vt. 723. The Supreme Court of Illinois goes 
so far as to hold that where a telegraph company put its poles along a highway 
without compensating the owner of the fee, the latter may maintain ejectment for 
their removal. Postal Telegraph-Cable Co. v. Eaton, 170 111. 513. If ejectment 
will lie under such circumstances, it is difficult to understand the ground for 
refusing the action in the principal case. The case is very briefly and unsatisfac- 
torily reported, but on the facts given it seems impossible to support the decision 
— Harvard Law Beview. 



